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Sivasagar P.S. Case No. 745 of 2018

Present:- Sri S.K. Poddar,
Sessions Judge,
Sivasagar.

O R D E R

13.08.2018

Learned Advocate for the bail-petitioners is present. Called for case

diary is received on 11.08.2018 and perused the same. Informant Smt.

Krishna Das had filed an objection against granting bail to the accused

persons through learned P.P. By this order, I am going to dispose the bail

petition dated 06.08.2018.

I have already heard learned Advocate Mr. Anil Ch. Dutta appearing

for the accused persons and learned P.P. Mr. Dhiraj Dutta on the bail petition

as well as on the objection raised by the informant.

This instant bail petition was filed U/S 439 Cr.P.C. on behalf of the

accused persons namely Sri Deva Mohan, Sri Pranab Jyoti Saikia, Sri Jadav

Das, Smt. Renu Das and Sri Gohin Das for enlarging the accused persons on

bail who are in jail since 05.08.2018 in connection with Sivasagar P.S. Case

No. 745/2018, U/S 143/509/109/306/511 IPC R/W Section 23 of J.J. Act, and

Section 3(I)(x) of the S.C. and S.T. (Prevention of Atrocities) Act, 1989 (here

in after referred as SCST POA Act) .

FIR dated 04.08.2018, as lodged by informant Smt. Krishna Das,

discloses that her minor daughter victim 'P' (name withheld) is a student of

Class-X at Delihi Dhai-Ali High School and for making an accusation on the

incident of sexual assault by Sri Deva Mohan, a teacher of the said school,

the victim was pressurized to change her statement in favour of the teacher

and on her decline to do so, on 04.07.2018 and again on 06.07.2018, the

victim and one of her fellow student were mentally tortured by teacher Deva

Mohan and others namely Bijoy Das, Mandira Buragohain, Rekha and Chitra

and they spit on them and also thrown them out of the school. Lastly on

03.08.2018, Inspector of School Abdul Jelil, Abdul Mukadish, Srimanta Das,
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Jadav Das, Gohin Das, Pranab Jyoti Saikia, Renu Das came to school and with

the help of some teachers, tortured the victim by pointing her caste and also

compelled the victim to beg apology by touching the feet of the teacher Deva

Mohan and other teachers and also compelled her to sign on some papers to

change her statement given in the earlier case. For giving such punishment,

the victim became senseless in the school and for the said incident, on

04.08.2018, while the victim was coming to school, she made an attempt to

commit suicide by consuming phenyl. On getting this information, the

guardians of the victim got the victim admitted at Sivasagar Civil Hospital,

Joysagar.

On this FIR, O/C, Sivasagar P.S. has registered the instant case for the

offence U/S 143/509/109/306/511 IPC R/W Section 23 of J.J. Act 2000 and

Section 3(1)(x) of the S.C. and S.T. (Prevention of Atrocities) Act. From the

case record, it appears that after registering the case, SI Biju Das of

Sivasagar PS was entrusted to investigate the case. On 04.08.2018, accused

persons namely Sri Deva Mohan, Sri Pranab Jyoti Saikia, Sri Jadav Das, Smt.

Renu Das and Sri Gohin Das were arrested by the I/O and on 05.08.2018,

they were produced before learned CJM, Sivasagar and since then they are in

judicial custody.

It may be noted here that, after filing of this bail petition, in view of

the provision of Section 15-A(5) of the SCST POA Act, notice was served on

the informant and on the adjourned day of hearing, the informant appeared

through learned P.P. Sivasagar and filed objections in granting bail to the

accused persons.

During hearing on this bail petition, learned Advocate appearing for

the accused petitioner made detail submissions on facts and on several legal

points. It is submitted that, case was registered under some wrong sections

just to make the case non-bailable. Registering the case under Section 3(1)(x)

and Section 23 of J.J. Act, 2000 are apparently wrong in view of the fact that

J.J. Act 2000 as well as SCST POA Act has been extensively amended in the

year 2015, and these provisions are no longer in existence. Learned counsel,
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by referring the judgment of Hon'ble Supreme Court of India as passed in Dr.

Subash Kasina Mahajan Vs State of Maharastra [(2018) 6 SCC 454] has

submitted that in a case under SCST POA Act, the I.O. cannot arrest a person

without prior written permission of Superintendent of Police of the District

and that, such permission must be granted by recording the reasons, copy of

which must be served on the person to be arrested and also to the Court

concern. But in this case, while arresting the accused persons, no such order

of S.P. Sivasagar was given to the accused persons or even to learned CJM,

Sivasagar while producing the accused for judicial custody.

By referring to Rule 7 of the SCST POA Rules 1995, learned Advocate

for the bail petitioner has submitted that, for the offence under SCST POA Act,

the investigation must be conducted by a Police Officer not below the rank of

Deputy Superintendent of Police and such Investigating Officer shall be

appointed by the State Government, D.G.P. or S.P. after taking into account

the previous experience of the officer. By pointing out to the FIR, it is

submitted that in this case, investigation was entrusted to one Sub-Inspector

of Police by the O/C of the PS and as such, there is apparent violation of Rule

made under said Act.

Further, learned Advocate by referring to Section 3(1) of SCST POA

Act, has submitted that the very first sentence of this section provides that

this Act can be made applicable only against a person not being a member of

SC or ST community. But in this case, three of the accused persons namely

Sri Jadav Das, Smt. Renu Das and Sri Gohin Das belongs to SC community

and hence the penal provision of Section3(1)(x) of SCST POA Act cannot be

made applicable against them. Apart from above, learned Advocate for the

accused has also submitted that if at all the fact as alleged in the FIR are

taken into account, then so far consumption of phenyl is concerned, the

victim should be held liable for the offence U/S 309 IPC and if at all, the

allegation of abetment is accepted on its face value, then also at the best a

case can be registered only U/S 107 r/w Section 309 IPC only. By referring

the  judgment of Hon'ble Supreme Court of India as passed in Satvir Singh

Vs State of Punjab [(2001) 8 SCC 633] learned counsel further submitted
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that no case can be registered U/S 109/306/511 IPC.

It is also submitted that section 23 of J.J Act 2000 has already been

repealed and even assuming that there is allegation of violation of some

provisions under J J Act of 2015 those are applicable to accused persons and

said offence is bailable. It is submitted that the other Sections i.e. 143/509

are bailable. It is submitted that though offence u/s 3(1)(x) of SCST POA Act

is non bailable, the arrest under this Act for the accused Deva Mohan and

Pranab Jyoti Saikia, who are not members of SC or ST community, is also

illegal in view of violation Rule 7 made under the said Act.

On the other hand, learned P.P. has submitted that investigation by a

Police Officer, not empowered by the SCST POA Act, or registration of a case

in some wrong section at the best can be treated as mere irregularity and

same should not be treated as illegality. Said irregularity may be cured.

Learned P.P. has also argued that to nullify the judgment of the Hon'ble

Supreme Court of India in Dr. Subash Kasina Mahajan (supra), The Indian

Parliament has passed a bill, but of course, it has not yet been notified. So far

offence u/s 3(1)(x) of the SCST POA Act is concerned, Learned PP has

submitted that after amendment of the said provision, the same ingredients

are now covered under Section 3(i)(r) of SCST POA Act. So far the offence

under section 23 J.J. Act 2000 is concerned, after passing of J.J. (care and

Protection of Children) Act 2015, ingredients of section 23 was brought u/s 75

of JJ Act 2015 with higher sentence. Lastly, learned advocate for the accused

petitioner has submitted that, so far his information, accused Deva Mohan

was transferred from the said school.

I have considered the submission of both the sides and gone through

the Case Diary. Before going to the facts, let me look at the law as argued by

both the sides.

After amendment of the SCST POA Act in the year 2015, same was

made applicable w.e.f. 26.01.2016, the ingredients of section 3(1)(x) has now

been covered under section 3(1)(r) with same wordings. Similarly the

ingredients of section of section 23 of JJ Act, 2000 has been inserted u/s 75
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of JJ Act 2015 with enhanced punishment.

So far registration of the case under SCST POA Act against the person

of SC community, it is in fact, not permissible and is totally beyond the

purview of Section 3(1) of the said Act. However, the case would certainly lie

against the other two accused persons who are not the members of SC or ST

community.

So far registration of the case under section 109/306/511 IPC is

concerned, apparently it is due to misconception of law. As cited by learned

advocate for the accused petitioners, Hon’ble Supreme Court of India in the

case of Satvir Singh (supra) has observed as under:

“Learned Sessions Judge went wrong in convicting the appellants
under Section 116 linked with Section 306 IPC. The former is
“abetment of offence punishable with imprisonment if offence be not
committed”. But the crux of the offence under Section 306 itself is
abetment. In other words, if there is no abetment there is no question
of the offence under Section 306 coming into play. It is inconceivable
to have abetment of an abetment. Hence there cannot be an offence
under Section 116 read with Section 306 IPC. Therefore, the High
Court was correct in altering the conviction from the penalising
provisions fastened with the appellants by the Sessions Court”.

In this context, I may gainfully refer the case law of Gian Kaur v.

State of Punjab, (1996) 2 SCC 648 wherein the Constitution Bench of

Hon’ble Supreme Court of India has observed as under:

“37. Section 306 prescribes punishment for “abetment of suicide”
while Section 309 punishes “attempt to commit suicide”. Abetment of
attempt to commit suicide is outside the purview of Section 306 and it
is punishable only under Section 309 read with Section 107 IPC. In
certain other jurisdictions, even though attempt to commit suicide is
not a penal offence yet the abettor is made punishable. The provision
there, provides for the punishment of abetment of suicide as well as
abetment of attempt to commit suicide. Thus, even where the
punishment for attempt to commit suicide is not considered desirable,
its abetment is made a penal offence. In other words assisted suicide
and assisted attempt to commit suicide are made punishable for
cogent reasons in the interest of society. Such a provision is
considered desirable to also prevent the danger inherent in the
absence of such a penal provision. The arguments which are advanced
to support the plea for not punishing the person who attempts to
commit suicide do not avail for the benefit of another person assisting
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in the commission of suicide or in its attempt. This plea was strongly
advanced by the learned Attorney General as well as the amicus curiae
Shri Nariman and Shri Sorabjee. We find great force in the submission.”

Thus following the above ratio, it can be said that for the alleged

offence of consuming phenyl by the victim even if taken to be done at the

abatement of the FIR named accused persons, at the best, it may attract the

offence u/s 107 IPC r/w section 309 IPC. In view of above, registration of the

case u/s 109/306/511 for the said allegation cannot be appreciated.

So far the argument of learned advocate for the accused petitioners

on the point of arrest of the accused persons under SCST POA Act is

concerned, I am of the opinion that the submission of petitioner side cannot

be accepted. Hon’ble Supreme Court of India in the case of Dr. Subhash

Kashinath Mahajan (supra) has laid down the law as follows:

“77. Accordingly, we direct that in absence of any other independent
offence calling for arrest, in respect of offences under the Atrocities
Act, no arrest may be effected, if an accused person is a public servant,
without written permission of the appointing authority and if such a
person is not a public servant, without written permission of the Senior
Superintendent of Police of the District. Such permissions must be
granted for recorded reasons which must be served on the person to
be arrested and to the court concerned. As and when a person
arrested is produced before the Magistrate, the Magistrate must apply
his mind to the reasons recorded and further detention should be
allowed only if the reasons recorded are found to be valid. To avoid
false implication, before FIR is registered, preliminary enquiry may be
made whether the case falls in the parameters of the Atrocities Act
and is not frivolous or motivated.”

Under Article 141 of the Constitution of India, the judgment passed by

Supreme Court of India is binding on all Courts subordinate to it and has to

be treated as law of the land. From the Case Diary, it appears that before

arresting the accused persons so far SCST POA Act, no written permission

was obtained from Superintendent of Police, Sivasagar or no preliminary

inquiry was held in this case. However, in view of the fact that as case was

registered not only under SCST POA Act, but also on some other penal

provisions of IPC, the condition of prior permission from Superintendent of

Police cannot be held applicable in this case. Holding preliminary inquiry is

also a prerogative of the concerned Officer-in-charge of the Police Station.
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However, by asking a SI of Police to investigate the case, Rule 7 as

framed under SC & ST (POA) Rules, 1995 has not been complied with, which

should have been done. Investigation being made by a Police Officer below

the rank of DSP, might cause prejudice to the accused persons.

So far registration of the case under section, 23 of JJ Act 2000, is

concerned, it should have been u/s 75 of JJ Act, 2015. Without commenting

on merit regarding its applicability at this stage of hearing on bail petition, it

is apparent that, this provision provides a punishment which may extend to 3

years or fine or both. In view of section 86 of JJ Act 2015, the aforesaid

offence is non-cognizable and bailable.

From the above discussions, it appears that the offence u/s 143, 509,

107 r/w 309 IPC and 75 of JJ Act 2015 are bailable. Section 3(1)® cannot be

applied against three accused who belongs to schedule cast community.

Though the above provision of SCST POA Act is applicable against accused Sri

Deva Mohan and Sri Pranab Jyoti Saikia, I am of the considered opinion their

bail petition can be considered on merit.

It may be mentioned here that while dealing with the bail petition, I

have not considered the submissions made by learned advocate of accused

petitioners regarding existence of other cases, between the accused and

some locals on the matter of assault of the teacher Deva Mahan in his school

and also against the accused Deva Mohan for the alleged incident of sexual

assault on the victim. I have decided the instant bail application on its own

merit only.

Considering all aspects of the case in hand, and also the period of

detention, advance stage of investigation, I am of the considered opinion that

accused persons deserve to be enlarged on bail, which I do accordingly with

certain conditions. Accused persons namely Sri Deva Mohan, Sri Pranab Jyoti

Saikia, Sri Jadav Das, Smt. Renu Das and Sri Gohin Das are allowed to go on

bail with following conditions:

(i) That accused persons shall execute bail bond of Rs. 10,000/-
(Rupees ten thousand) each with one surety of like amount.
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(ii) It is further provided that during investigation of this case,
accused persons shall not engaged him/them in committing
similar offences against the victim or any other students of the
said school or against their guardians.

(iii) It is further provided that, accused persons shall not leave the
jurisdiction of this court for next two months without prior
written permission from this Court.

(iv) That accused persons shall not hamper the further investigation
of this case and shall not dissuade any person to appear before
the I/O in the course of further investigation.

(v) That the accused persons shall not do any such act which may
be treated as intimidation to the victim and informant or any
other persons related to them either at school or/and at any
place.

Before parting with, I would like to observe that registration of a case

under proper section of penal provision is a ‘sine qua non’ of a proper

investigation. As noticed, in the case in hand, case was registered apparently

on such sections and Act which were either repealed (JJ ACT 2000) or already

extensively amended (SCST POA Act).

With the hope and trust that Superintendent of Police, Sivasagar will

certainly look into the aspect of registration of cases under proper panel

provisions, I am sending a copy of this order to Superintendent of Police,

Sivasagar for his kind information and needful action.

Also send a copy of this order to O/C Sivasagar PS for his information.

Send back CD.

The Bail Application is disposed of on contest.

Sessions Judge,
Sivasagar:


