
(Spl. (P) Case No. 23 of 2O18)
Sivasaoar P.S. Case No. 385 of 2O18

Present:- t{;i;#!"Ittr,
Sivasagar.

ORDER

1. Learned. Advocate of Bail petitioner is present. I have already

heard learned Advocate Mr. Anil Ch. Dutta, appearing for the bail

petitioner and learned Special P.P. Mr. Srimanta Gogoi on the

petition No. 1076/18, dated 31.07.2018.

2. By this petition, petitioner Sri Biren Saikia has prayed for

granting bail to the accused persons namely Sri Dhurba Saikia and

Munmi Bora who are in lail since 01.05.2018 in connection with

Sivasagar P.S. Case No. 385/18, UIS 366142014971fi9 IPC, read

with Section 4 of POCSO Act,2012.

3. In the course of hearing on the bail petition, learned Advocate

for the accused-petitioner has submitted that in this case I.O. has

failed to submit the Charge-Sheet before Special Court within 90

days and as such, on 31.07.2018, the accused persons are entitled

to get mandatory bail under the provision of Section 167 Cr.P.C. On

the other hand, learned Special P.P. while objecting in granting bail

to the accused has submitted that Charge-Sheet has received on

31.07.20t8 and as such, there is no question of any indefeasible

right of the accused to get default bail.

4. It may be mentioned here that as some question of law was

involved as to the right of the accused in getting default bail and as

requested by both the sides, particularly in the situation that before

passing the order of bail, the Charge-Sheet was laid before this court,

03.08.18

b-
Special Judge
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the matter was adjourned for hearing tiil 02.08.2018.

5. During detail hearing on this bail petition on 02.08 .zofii,
learned Advocate for the bail petitioner by referring the reported
case of (2001) 5 scc 453 [Uday Mohanlat Acharya vs state of
Maharastral, (2014) g SCC 457 [Union of India Vs Nirala yadav]
and (2015) B scc 340 lRavi prakash singh v. state of Biharl has
submitted that not only the I/o submit the charge-sheet on or
before 90 days, but it must reach the court within 90 days where the
offence is punishable above 10 years. Learned Advocate further
argued that on 91s day an indefeasioref33Srues in favour of the
accused to get default bair though on that 3o7v orany time thereafter,
charge-sheet was laid before the trial court as done in this case.

6. on the other hand, learned Special p.p. by referring to the
case of (2011) 10 scc 445 lpragya singh Thakur Vs State of
Maharastral has submitted that, if before disposal of the bail petition,

even after 90 days charge-Sheet was laid before the court, the right
or tne accused to get default bail would be lost except the right of
accused for consideration of bail on merit. It is fufther argued that,
in the instant case, as the bail petition was filed on 3L.o7.2oLB and

also charge-Sheet was laid before this court on the same date, the
accused persons are not entitled to get default bail u/s 167 cr.p.c.
Learned special P.p. has also submitted that considering the gravity

of the offence, accused persons should not be allowed to go on bail

even on merit.

7. I have considered the submission of both the sides and gone

through the relevant provisions of law and the case laws relevant for
the purpose of disposal of the bail petition.

B. Before going fufther to decide the point raised, I would like to
quote the provision of section L67 cr.p.c for ready reference.
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"767, Procedure when investigation cannot be
completed in twenty-four hourc:
(1) xxxxx

Q) fhe Magistrate to whom an accused person is forwarded
under this section may, whether he has or has not jurisdiction
to try the casq from time to timg authorise the detention of
the accused in such custody as such Magistrate thinks fit, for a
term not exceeding frfteen days in the whole; and if he has no
jurisdiction to try the case or commit it for trial, and considers
further detention unnecessary, he may order the accused to
be forwarded to a Magistrate having such jurisdiction:

Provided that-
(a) the Magistrate may authorise the detention of the

accused personl otherwise than in the custody of the policq
beyond the period of fifteen days, if he is satisfred that
adequate grounds exist for doing sq but no Magistrate
shall authorise the detention of the accused person in
custody under this paragraph for a total period exceeding-

(i) ninety days, where the investigation relates to an
offence punishable with death, imprisonment for life or
imprisonment for a term of not less than ten years;

(i0 sixU days, where the investigation relates to any
, other offence,

and, on the expiry of the said period of ninety days, or sixty
days, as the case may be, the accused person shall be
released on bail if he is prepared to and does furnish
bail, and every person released on bail under this sub-section
shall be deemed to be so released under the provisions of
Chapter.WXIil for the purposes of that Chapter;

*******
********.lt

9. A bare reading of proviso (a) to sub-section (2) of Section 167

CrPC provides that the Magistrate shall not authorise detention of an

accused in custody in which the investigation relates to the offence

punishable with death, imprisonment for life or imprisonment for a

term not less than ten years and if the investigation is not completed

within ninety days, the accused shall be entitled to be released on

bail.

%t*j$*
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10. Now the question is how to calculate the period of 90 days.

Hon'ble supreme court of India in the case Ravi prakash singh v,

State of Bihar, (2015) 8 SCC 340 held that :

"72, fn Shte of M.p. v. Rustam [tgg| Supp (3) SCC 221 :
1995 scc (cri) 8301, this court has taid down the taw that
while computing period of ninety days, the day on which the
accused was remanded to the judicial custody shoutd be
excluded, and the day on which chattan is frled in the
court, should be included."

11. In the case in hand, from the case record, it appears that both '

the accused persons were arrested on 30.04.2019 and they were

fonruarded to cJM Sivasagar for remand on 01.05.2018. on

01.05.2018, both the accused persons were remanded to Jail

custody and the judicial remand continued from time to time. Now

following the ratio of Ravi Prakash singh,(supra) if the day of
remand is excluded, than it appears that 90 days got completed on

30.07.20L8. Admittedly, no charge sheet was laid before this court

till 30.07.2018. It was laid only on 3t.07.20L8. Under this facts, let

me consider the legal aspect as to whether the accused persons get

indefeasible right to get to bail on 91't day even though charge sheet

was laid before court on 91st day only. on this aspect, ld. Advocates

of both the sides has made contradictory arguments by placing

reliance on different Judgments of Hon'ble supreme couft of India. I

am referring the relevant parts for better understanding of the ratio.

L2. Hon'ble Supreme Court of India in the case of Udai Mohanlal

Acharya (Supra) has held as follows -
'113. *x*xx On the aforesaid premises, we would record our
conclusions as follows:

1. Under sub-section (2) of Section 162 a Magistrate before
whom an accused is produced while the police is investigating
into the offence can authorise detention of the accused in
such custody as the Magistrate thinks fit for a term not
exceeding 15 days on the whole.

\
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2' under the proviso to the aforesaid sub-section (4 0r.section 167, the Magistrate may authorise detention of theaccused otherwise than in the custody of police for a totalperiod not exceeding 90 days where tite-intrii)ation relatesto offence punishable witi death, imprisonment for life orimprisonment for a term of not tutt fnri to'iurr, and 60days where the investigation riates to any other offence.
3. On the expiry of tle said of 90 days or 60 days, asthe case may be, an naefeaiibte nght accrues in favour of theaccused for being released on baTt on uriiinl' ir aerautt oythe investigating agency in the completion of the-investigationwithin the period prescribed and the uriria- i intitled to bereleased on bair,, lf h: is prepaid to and ruiniinis the bail asdirected by the Magistraie.

4' when an application for bail is filed by an accused forenforcement of hr's indefeasib/e right alleged to have beenaccrued in his favour on account o7 aenu{ oi ii" part of theinvestigatrlg agency in completion of the inieiirgatton withinthe 
,specified peyd, tne uagitrate/court must-iispose of itforthwith, on being satisfied ihai in ract the accused has beenin custody for the period of g0 days or 60 days, as specifiedand no charge-sheet has beei filed oy iii'ivestigatingagency. Such prompt action on ine patt of the. Magistrate/court wi// not enabi the prosecution to frustratethe object of the Act and the legisrative mandate of anbeing released on bai/ on account of the defaurt onthe part of the in,vestigating agency in completing thein vestiga tion with in th e piriod itrp ulated.

5. If the accused is unabre to furnish the bair as directed bythe Magistrate, then on a coryoint reading oil*parution Iand the proviso to sub-secion (2) or"sectroi toz, thecontinued of the accused iie, o"iiii-iie speciriedperiod in para (a) wi// not be unauthorisee iia iiererore, ifduring that oerig/ ,the investigation is ;"*;/;i; and thecharge-sheet is filed then the io-cattea naeriaiiite right ofthe accused would stand ertingurshed.
6. The expression "if_not arready auailed of- used by thrs courtin sanl?v Dutt case t?gg4) 5 scc !10 : 1gg4 scc (cri) 1433Jmust be understood to mean when tne accusii files anapplication and is prepared to offer bail on iuii J*rrca. nother words, on expiry of the p"ioa specified in para (a) otthe proviso to sub-section (2) of section 167 if the accusedfiles an application for bair'aid off"r, a/so to furnish the bailon being directee then it has to be herd that the accused has

b86laE o""'
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availed of his indefeasible right even though the court has not
considered the said application and has not indicated the
terms and conditions of bail, and the accused has not
furnished the same,

With the aforesaid interpretation of the expression
"availed of" if the charge-sheet is filed subsequent to the
availing of the indefeasible right by the accused then that
right would not stand frustrated or ertinguished, necessarily
therefore, if an accused entitled to be released on bait by
application of the proviso to sub-section (2) of section 167,
makes the application before the Magistrate, but the
Magistrate eroneously refuses the same and rejects the
application and then the accused moves the higher forum and
while the matter remains pending before the higher forum for
consideration a charge-sheet is filed the so-called indefeasible
right of the accused would not stand extinguished thereby,
and on the other hand, the accused has to be released on
bail."

13. On the other hand, in the case of pragya Singh Thakur
(supra) as relied by learned spl. PP, Hon'ble Supreme court of India

has laid the law as follows -
"54, There is yet another aspect of the matter. The right' under Section 167(2) CrPC to be released on bail on default if
charge-sheet is not filed within 90 days from the date of first
remand is not an absolute or indefeasible right. The said right
would be lost if charge-sheet is filed and would not suruive
after the filing of the charge-sheet. In other words, even if an
application for bail is filed on the ground that charge-sheet
was not filed within 90 days, but before the consideration of
the same and before being released on bail, if charge-sheet is
filed, the said right to be released on bail would be tost. After
the filing of the charge-sheet, if the accused is to be released
on bail, it can be only on merits.
*******

57, It is well settled that when an application for default bail
is filed, the merits of the matter are not to be gone into. This
is quite evident from the principle laid down in llnion of
India v. Thamisharasi K1995) 4 9CC 190 l
58, From the discussion made above, it is quite clear that
even if an application for bail is filed on the ground that
charge-sheet was not filed within g0 days, before the
consideration of the same and before being released on bail if/b_ Sivasagar PS Case No. 385/2018 Page 6 of 10
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charge-sheet is ftlee the said right to be released on bail, can
be only on merits. so far as merits are concerned the learned
counsel for the appellant has not addressed this court at all
and in fact bail is not claimed on merits in the present appeal
at al/."

t4. contrary to ratio laid down in the case of pragya Singh Thakur,
in the case of Nirala yadav, (supra) as relied by learned Advocate
of bail petitioner, Hon'ble supreme court of India after considering
the above two cases and also after discussing almost all the case on
this aspect held as follows -

'45, The opinion expressed in paras 54 and 5B in pragyna
singh Thakur [(2011) t0 scc 44sJ which we have emphaised,
as it seems to us, runs counter to the principles stated in uday
Mohanlal Acharya K2001) 5 scc 4531 which has been
followed in Hassan Ali Khan K2011) t0 scc 23sl and sayed
Mohd. Ahmad Kazmi [(2012) t2 scc q. The deciiion in siyed
Mohd. Ahmad Kazmi case[(2012) 12 scc r] has been
rendered by a three-Judge Bench. we may hasten to statq
though in Pragyna singh Thakur case the learned Judges naie
refered to uday Mohanlal Acharya case but have stated the
principle that even if an application for bail is filed on the' ground that the charge-sheet was not filed within 90 days, but
before the consideration of the same and before' being
released on .bail, if the charge-sheet is fited the said right io
be enlarged on bail is tost. This opinion is contrary io the
earlier larger Bench decisions and also runs counter to the
subsequent three-Judge Bench decision in Mustaq Ahmed
Mohammed Isak case. we are disposed to think sq as the
two-Judg Bench has used the words "before consideration of
the same and before being rereased on baili the said principle
specifically strikes a discordant note with the proposiiion
stated in the decisions rendered by the larger Benches.

46. ****x On a careful reading of the aforesaid two
paragraphs, we think, the two-Judge Bench in pragyna singh
Thakur case has somewhat in a similar matter stated ihe
same. As long as the majority view occupies the field it is a
binding precedent. That apart, it has been followed by a
three-Judge Bench in sayed Mohd. Ahmad Kazmi case .

Keeping in view the principle stated in sayed Mohd. Ahmad
Kazmi case which is based on three-Judge Bench decision
in uday Mohanlal Acharya case, we are obtiged to
conclude and hold that the principle taid down in paras
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Speclal Judga
Sivasagar

54 and 58 of Pragyna Singh Thakur case does not state
the correct principle of law. It can clearly be stated that in
view of the subsequent decision of a larger Bench that cannot
be treated to be good law. Our view finds support from the
decision in Union of India v. Aruiva Industries India
Ltd. [(2014) 3 SCC lsel"

15. Considering the above ratios, the argument of the learned

Special P.P. that as the bail petition and the Charge-Sheet were

submitted simultaneously and that Charge-Sheet was drawn by the

I.O. on 90th day, but due to procedural aspect, the same could be,

laid before this court only on 31.07.2018, cannot be accepted in view

of the ratio of the case of Ravi Prakash (supra). Charge-Sheet

must come before this court on or before 90th day and the fact that

merely the I.O. has drawn the Charge-Sheet will not be sufficient to

defeat the spirit of Section 167 Cr.P.C, From the totality of the facts

of the case in hand, I am of the considered opinion that once bail

petition is filed on 91't day, it must be treated that accused persons

have availed their right to get default bail even though charge sheet

was laid on same day. Following the ratio of Uday Mohanlal Acharya

case, it appears to me that for the failure of the I.O. to submit the

Charge-Sheet within 90 days, an indefeasible right accrued to the

accused persons to get default bail u/s 167 Cr.P.C. On submission of

bail petition on 91't day, court is duty bound to enlarge the accused

persons on bail. Law is well settled that while considering the bail

under the provision of 167 Cr.P.C, coutt cannot look into the merit of

the case and gravity of the offence.

16. To sum up the discussions, I hold that due to non-

submission of Charge-Sheet within the stipulated period of 90

days, both the accused persons namely Sri Dhurba Saikia and

Munmi Bora are entitled to get bail under the provision of Section

167(2)(a)(i) Cr.P.C. As such, bail prayer is allowed. Both the

accused persons namely Sri Dhurba Saikia and Munmi Bora are
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/,
allowed to go on bail with following conditions:

(i) That accused persons shall execute bait bonds of Rs.
20,000/- (Rupees twenty thousand) each with 2 (two)
sureties of like amount with a further condition that one
of the sureties, must be a Government employee.

(i0 It is further provided that during trial, accused persons
shall not tamper the evidence and shail not dissuade
the witnesses from coming before the trial court.

(ii) It is fufther provided that accused shalt not leave thg
jurisdiction of the trial court till disposat without prior
written permission from the trial court.

17. Before parting with record, I am constrained to mention

here that, in this case, one of the offences is commission of
rape/penetrative sexual assault on a minor girl. By promulgating

of The criminal Law (Amendment) ordinance, 2018 on 21.04.20L8,

section 173 cr.P.c was amended and it is provided that in cases

of rape with women, investigation shail be completed within a
period of [wo months. In the case in hand, ongoing through the

case Diary, it appears that the investigation of this case was

more or less over on 02.06.20L8, the day on which medical report

was cpllected. However, the cD further shows that since

02.06.2018, no investigation was done and the charge sheet was

drawn only on 30.07.2018, which was countersigned by the O/C,

Sivasagar P.s. and P.I. sivasagar on 31.07.20L8 with counter

signature of s.P. Sivasagar and thereafter, it was laid before this

court. Nothing was done from 02.06.2018 tiil 30.07.201g. This

fact indicates that by keeping mum for about 2 months, a clear

case of negligence on the part of the I/o is made out for non-

filing of the charge-sheet within stipulated period. Hon'bre

Gauhati High court has repeatedly directed police Administration

to ensure the completion of investigation within the stipulated

period and by amending the law, Legislature has made it,b-
U*c"ar 
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mandatory to complete the investigation within two months

relating to cases of rape against women. I left this aspect at the'

wisdom of the learned Superintendent of Police, Sivasagar to look

into the matter as to whether the delay in submitting FF by the

I.O. of this case was intentional or under any compelling

circumstances.

18. Let a copy of this order be sent to D.G.P. Assam, Guwahati

and to Superintendent of Police, Sivasagar for their kind information

and needful action, if any, with a hope and trust that necessary

guidelines will be issued to all concerned for timely completion of

investigation and submitting FF at the earliest.

19. The Bail Application is disposed of on contest.

@-,ki*
r Siv9iqnsar:
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